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RHODE ISLAND GOVERNMENT REGISTER
PUBLIC NOTICE OF PROPOSED RULEMAKING
AGENCY: Executive Office of Health and Human Services
DIVISION: Medicaid Policy Unit
RULE IDENTIFIER: 210-RICR-50-05-2 ERLID #9273

REGULATION TITLE: Medicaid Long-Term Services and Supports: Uniform Accountability Procedures
for Title XIX Resident Personal Needs Funds in Community Nursing Facilities, ICF/DD Facilities, and
Assisted Living Residences

RULEMAKING ACTION: Direct Final Rule

Direct Final: If no formal objection is received on or before Monday, September 10, 2018 the Executive
Office of Health and Human Services will file the amended regulation without further opportunity for public
comment.

TYPE OF FILING: Amendment

TIMETABLE FOR ACTION ON THE PROPOSED RULE: Public comment will end on Monday,
September 10, 2018.

SUMMARY OF PROPOSED RULE: In order to ensure proper program and fiscal accountability for
residents’ funds in community nursing facilities, ICF/DD facilities, and assisted living residences, and to
meet federal law and regulations, the procedures set forth in the regulations must be in effect in all these
facilities for residents whom EOHHS is responsible for payment through the Title XIX Medicaid Program.

COMMENTS INVITED:
All interested parties are invited to submit written or oral comments concerning the proposed regulations
by Monday, September 10, 2018 to the address listed below.

ADDRESSES FOR PUBLIC COMMENT SUBMISSIONS:

All written comments or objections should be sent to the Secretary of EOHHS, Eric J. Beane, c/o
Elizabeth Shelov, Medicaid Policy Office, Rhode Island Executive Office of Health & Human Services
Mailing Address: Virks Building, Room 315, 3 West Road, Cranston, Rl 02920

Email Address: Elizabeth.Shelov@ohhs.ri.gov

WHERE COMMENTS MAY BE INSPECTED: Mailing Address: Executive Office of Health & Human
Services, Virks Building, Room 315, 3 West Road, Cranston, RI 02920.

FOR FUTHER INFORMATION CONTACT:

Elizabeth Shelov, Interdepartmental Project Manager, Medicaid Policy Office, Rhode Island Executive
Office of Health & Human Services, Virks Building, Room 315, 3 West Road, Cranston, Rl 02920 or
Elizabeth.Shelov@ohhs.ri.gov

SUPPLEMENTARY INFORMATION:

Regulatory Analysis Summary and Supporting Documentation:

Societal costs and benefits have not been calculated in this instance. To be in conformity with the federal
CMS requirements (noted above), the state has no discretion in promulgating this rule. For full regulatory
analysis or supporting documentation, please see agency contact person above.

Authority for This Rulemaking: R.l. Gen. Laws Chapters 40-6; 88§ 40-8-32 and 23-17.5-15 related
to rights of nursing facility residents; C.F.R. 42 § 483.10; and Title XIX of the Social Security Act.
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Regulatory Findings:

In the development of the proposed regulation, consideration was given to: (1) alternative approaches; (2)
overlap or duplication with other statutory and regulatory provisions; and (3) significant economic impact
on small business. No alternative approach, duplication, or overlap was identified based upon available

information.

The Proposed Amendments: These regulations are proposed to be amended to clarify the process for
disposition of residents’ personal needs funds upon the resident’s death. The regulations explain in
detail the forms that must be transmitted to the EOHHS Estate Recovery Unit and its role in disbursing
these funds. The proposed regulations will be effective on or about Monday, September 10, 2018, if no
objections are received.
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STATE OF RHODE ISLAND
EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVCES

DIRECT FINAL RULE

Section 210-RICR-50-05-2 entitled, “Medicaid Long-Term Services and Supports: Uniform
Accountability Procedures for Title XIX Resident Personal Needs Funds in Community Nursing Facilities,
ICF/DD Facilities, and Assisted Living Residences”

In accordance with Section 42-35-2.11 of the Rhode Island General Laws, as amended, and pursuant to the
provisions of Chapters 40-6 and 40-8 of the Rhode Island General Laws, as amended, the Secretary of the
Executive Office of Health & Human Services (EOHHS) hereby proposes to file a Direct Final Rule as contained
in Section 210-RICR-50-05-2 entitled, “Medicaid Long-Term Services and Supports: Uniform Accountability
Procedures for Title XIX Resident Personal Needs Funds in Community Nursing Facilities, ICF/DD Facilities, and
Assisted Living Residences.”

The Secretary believes that this proposed action is noncontroversial and anticipates that no objections will be
received about these proposed regulations, as they are being adopted to clarify the process for disposition of
residents’ personal needs funds upon the resident’s death. The regulations explain in detail the forms that must
be transmitted to the EOHHS Estate Recovery Unit and its role in disbursing these funds.

In the development of these proposed regulations, consideration was given to the following: (1) alternative
approaches; (2) overlap or duplication with other statutory and regulatory provisions; and (3) significant
economic impact on small businesses in Rhode Island. No alternative approach, duplication or overlap, or
impact upon small businesses was identified based upon available information.

These proposed regulations are accessible on the Rhode Island Secretary of State’s website:
http://www.sos.ri.gov/ProposedRules/ and the EOHHS website: www.eohhs.ri.gov or are available in hard copy
upon request (401) 462-1575 or Rl Relay, dial 711. If no objection is received on or before Monday, September
10, 2018, EOHHS will file the proposed regulation as final without opportunity for additional public comment.

All written objections should be sent to the Secretary of EOHHS, Eric J. Beane, c/o Elizabeth Shelov, Medicaid
Policy Office, Rhode Island Executive Office of Health & Human Services, Virks Building, Room 315, 3 West Road,
Cranston, RI 02920 or Elizabeth.Shelov@ohhs.ri.gov and must be received no later than 11:59 PM on Monday,
September 10, 2018.

The Executive Office of Health and Human Services does not discriminate against individuals based on race,
color, national origin, sex, gender identity or expression, sexual orientation, religious belief, political belief or
handicap in acceptance for or provision of services or employment in its programs or activities.

The Executive Office of Health & Human Services in the Virks Building is accessible to persons with disabilities.
If communication assistance (readers /interpreters /captioners) is needed, or any other accommodation to
ensure equal participation, please notify the Executive Office at (401) 462-6266 (hearing/speech impaired, dial
711) at least three (3) business days prior to the event so arrangements can be made to provide such assistance
at no cost to the personrequesting.

Original signed by:

Eric J. Beane, Secretary
Signed this 6" day of August 2018
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210-RICR-50-05-2
TITLE 210 - EXECUTIVE OFFICE OF HEALTH AND HUMAN SERVICES

CHAPTER 50 - MEDICAID LONG-TERM SERVICES AND SUPPORTS (LTSS)
SUBCHAPTER 05 - INSTITUTIONALLY BASED LTSS

Part 2 - Uniform Accountability Procedures for Title XIX Resident Personal Needs
Funds in Community Nursing Facilities, ICF/DD Facilities, and Assisted Living
Residences

2.1 Introduction and Overview

Use of and accountability for funds of residents residing in community medical
care, ICF/DD facilities and nursing facilities is an essential requirement for the
protection of the residents’ rights. In order to ensure proper program and fiscal
accountability for these funds and to meet federal law and regulations, the
following procedures must be in effect in all nursing facilities for whom EOHHS is
responsible for payment through the Title XIX Medicaid Program.

2.2 Legal Basis

These rules are promulgated pursuant to the authority set forth in R.I. Gen. Laws
Chapter 40-8 (Medical Assistance) and various sections in the R.l. Gen. Laws
including 88 40-8-32 and 23-17.5-15 related to rights of nursing facility residents;
C.F.R. 42 § 483.10; and Title XIX of the Social Security Act. Additional authority
is derived from the State’s Medicaid State Plan and the Rhode Island
Comprehensive Section 1115 Demonstration, as approved in final form on
February 25, 2014, and as subsequently amended.

2.3 Definitions

A. As used herein, the following terms shall be construed asfollows:

A 1. "Applied income" means the amount of income a Medicaid beneficiary is
required to contribute to the cost of his or her care.

B- 2. "Assisted living residence” or “ALR” means a publicly or privately operated
residence that provides directly or indirectly by means of contracts or
arrangements personal assistance and may include the delivery of limited
health services, as defined under R.l. Gen. Laws § 23-17.4-2(12), to meet
the resident's changing needs and preferences, lodging, and meals to six
(6) or more adults who are unrelated to the licensee or administrator,
excluding however, any privately operated establishment or facility
licensed pursuant to R.I. Gen. Laws 23-17 and those facilities licensed by
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or under the jurisdiction of the Department of Behavioral Healthcare,
Development Disabilities and Hospitals, the Department of Children,
Youth, and Families, or any other state agency.

"Cost of care” means the costs of providing care to a resident of a nursing
facility, including nursing care, personal care, meals, transportation and
any other costs, charges, and expenses incurred by a nursing facility in
providing care to a resident. Costs of care shall not exceed the customary
rate the nursing facility charges to a resident who pays for his or her care
directly rather than through a governmental or other third-party payor.

“Executive Office of Health and Human Services" or "EOHHS” means the
state agency established in 2006 under the provisions of R.l. Gen. Laws
Chapter 42-7.2 within the executive branch of state government and
serves as the principal agency for the purposes of managing the
Departments of Children, Youth, and Families (DCYF); Health (DOH);
Human Services (DHS); and Behavioral Healthcare, Developmental
Disabilities, and Hospitals (BHDDH). The EOHHS is designated as the
“single state agency,” authorized under Title XIX of the U.S. Social
Security Act (42 U.S.C. 8§ 1396a et seq.) and, as such, is legally
responsible for the program / fiscal management and administration of the
Medicaid Program.

“Intermediate Care Facility for Personswith Intellectual/Developmental
Disabilities" or "ICF/IDD” means a State-licensed health care facility that
provides long-term care and services to persons withintellectual
/developmental disabilities.

"Nursing facility" means a nursing facility licensed under R.l. Gen. Laws
Chapter 23-17, which is a participating provider in the Rhode Island
Medicaid Program.

Personal Needs Funds - Requirements

The Department of Health, will review, certify and re-certify that the facility has
adopted the written policies and procedures included herein pertaining to the
resident accounts, and verify that such policies and procedures are being
followed.

The EOHHS will interview residents and review resident records to determine

whether they:

1. Have access to their personal funds held by the facility.

2. Know the current status of their accounts.

3. Receive in writing, and have explained if necessary, at least quarterly

accountings of transactions made on their behalf.



4, Can ensure that their resources, including personal needs funds, are
within the limits for continued eligibility.

5. Review resident’s records to verify a quarterly accounting of deposits,
withdrawals and balances has been completed.

In cases in which a member of the resident’s family or a guardian assumes
responsibility for personal needs funds due to an inability of the resident to
manage such funds, the above points will be addressed to such persons rather
than the resident, as appropriate.

EOHHS, or its designee, will audit residents’ personal needs accounts held by
the facility to ensure accountability within the procedures and requirements
specified herein.

Resident personal needs allowances are for the sole use of the resident for such
items that include, but are not limited to, haircuts, beauty parlor, tobacco,
clothing, cellular telephone service and preference brand items. Personal needs
allowances may be used for the payment of reserve bed days but may not be
used for the payment of applied income balances or items covered as routine
services. Personal needs allowances may not be used for items which the facility
is reimbursed through the Medicaid Program.

Each facility shall obtain, upon admission from the resident, guardian, next of kin
or person responsible for the resident, a signed and withessed document
(“Personal Needs Fund Authorization Document”) indicating the wishes of the
resident as to the manner in which personal funds are to be handled. For
residents who cannot sign the authorization document, the “Personal Needs
Fund Authorization Document”, it is required that two (2) appropriate employees
sign the document and attach a statement to that effect. (A recommended copy
is available for downloading on the EOHHS website
http://www.eohhs.ri.gov/Pertals/ofUpleadsiDocuments/Rules/Personalneedsauth-
erdecumentjan2018.pdf). An authorization document must be on file for all
residents who have funds in the personal needs fund, including non-Medicaid
residents. The recommended copy clearly provides the following choices:

1. Resident as responsible party.

2. Guardian, next of kin, or other individual as responsible party.

3. Facility as responsible party.

4. In addition to § 2.4(E) of this Part, periodically, monies are left by the

responsible party above for incidentals to be administered by the facility in
accordance with these regulations. The amount on hand cannot exceed
one month’s personal needs allowance. If the funds exceed this amount, a
new authorization document must be established for the resident.
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If the signed statement indicates the resident’s choice is for the facility to handle
the personal needs funds, the following requirements must be met:

1.

The responsibility for handling the resident personal needs funds should
be limited to specific individuals who are accountable for such funds. Each
facility must maintain a surety bond for the personal needs funds in
accordance with C.F.R. 42 § 483.10(f)(10)(vi). The obligee of the surety
bond must be the State of Rhode Island. The amount of the surety bond
must be greater than all personal funds of the residents at the facility.

Each resident must be given a written accounting of his/her deposits
withdrawals and balances at least quarterly. The facility must keep a copy
of such itemized accounting with the resident’s records.

Resident personal needs funds must not be commingled with general
funds of the facility or with any other funds.

When the individuals balance exceeds $50.00, the excess shall be
deposited into an interest-bearing checking account in the name of the
facility followed by the words “Resident Personal Needs Funds”, an
interest-bearing savings account in the name of the facility followed by the
words “Resident Personal Needs” or into a savings account in the name of
the resident and his/her designee. The resident savings accounts must
remain in the custody of the facility. Interest earned in the checking or
savings account must be pro-rated to each resident having a balance in
the account.

Individual resident ledger cards showing name, deposit, withdrawals and
balance for checking, savings and petty cash accounts must be
established and maintained by the facility. It is noted that if a facility
utilizes and maintains an Imprest petty cash fund, petty cash does not
have to be listed on the ledger card.

A separate petty cash fund entitled “Petty Cash — Residents Personal
Needs” showing original balance, withdrawals supported by signed
receipts, deposits in the petty cash fund from the checking account
entitled “Resident Personal Needs”, and balance on hand. Resident
personal needs funds petty cash must not be co-mingled with the
operating accounts petty cash fund, or any other petty cash funds and the
operating accounts petty cash fund must not be utilized for resident
personal needs funds.

The amount of petty cash — resident personal needs account must not
exceed the amount of $50.00 (or any subsequent increase to the personal
needs allowance) for each resident choosing the facility to handle their
funds.



8. Each withdrawal from the resident personal needs accounts (petty cash,
checking or savings) shall be documented by a two-part signed and
witnessed receipt showing date in full, name of resident, amount of
withdrawal and purpose. The original is to be kept by the facility and the
copy given to the resident. For residents who cannot sign, two (2)
signatures of appropriate employees would be required. For withdrawals
for such items such as hairdresser, bus trips, a master list would be an
acceptable receipt if signed by the vendor and the representative from the
facility who pays the invoice.

9. The resident personal needs ledgers, when totaled, will agree to the
balance of the “Resident Personal Needs” checking account, individual
savings account if applicable, plus the amount represented in the resident
personal needs — petty cash account. Residents are not allowed to carry
negative balances in their accounts. This reconciliation must be done on a
monthly basis and retained for verification at time of audit.

10.  The nursing facility must notify the resident in writing when his/her balance
reaches $200.00 less than the resource eligibility guideline, that Medicaid
eligibility is jeopardized if the account exceeds the guideline.

11. If the statement indicates the resident, guardian, next-of-kin, or other
person responsible for the resident is to handle the personal needs funds,
the facility shall have on file a receipt signed by the resident or other
responsible person to ensure that each month’s personal needs check or
funds were actually received by the resident or other responsible person.
Such receipt must show the amount of the check or the amount of money
received by the resident or other responsible person. This requirement will
apply only in those instances in which checks for personal income
including SSI are mailed directly to the facility. A bank processed
cancelled check is acceptable as evidence of receipt.

H. Disposition of resident personal needs funds upon:
1. Discharge:

a. Upon discharge to community living, the resident shall be given
his/her savings passbook and the funds so accumulated to his/her
ledger from the resident personal needs checking account, and
shall sign a receipt for such savings passbook and balance of
personal needs funds.

2. Transfer to another long-term care facility:

a. Upon transfer to another long-term care facility, the resident’s
savings passbook and balance of resident’s personal needs funds
shall be transmitted to the administrator of the new facility within ten
days of such transfer. The administrator of the new facility shall



furnish a signed receipt for said savings passbook and balance of
personal needs fund to the administrator of facility from which said
resident was transferred.

or

3. Death:

a. Upon the death of a Medicaid resident, a facility shall, within ter-
fifteen (15) business days, transmit a notarized statement, namely,
the Exhibit “B” “Notarized-Statement-Related-to-Amount-of Personal
Mecde Mopew fopdle sl Lo o bec dlope Dioe o (See form
available for downloading on the EOHHS website
http://www.eohhs.ri.qgov/Pertals/0iUploads/DocumentsiRules/Perso-
nalneedsauthordeocumentjan2018.pdf) indicating the amount of
personal needs money on hand after funeral expenses. Funeral
expenses are designated to be the first paid. However, before any
disbursement is made to the funeral home, a copy of Exhibit “C”
(see website) must be provided to the funeral home through any
acceptable means (fax, email, reqular mail). The EOHHS Estate
Recovery Unit must then receive from the funeral home the
completed Exhibit “C” form along with the requested documents.
The documents will be reviewed and the nursing home will be
instructed by EOHHS Estate Recovery Unit on how to disburse the
funds to the funeral home. Copies of invoices and receipts of
payment, obtained either from the funeral home or the relative
responsible for the funeral sheuld-must be included.

(1) The following is a list of allowable expenses and
corresponding dollar amounts that can be released to family
members from the remaining resident personal needs funds.
Any other disbursement requests must first be approved by
EOHHS Estate Recovery Unit.

(AA) Weekend opening of gravesite: $450:

(BB) Head stone: $1000;

(CC) Engraving: $400:

(DD) Flowers: $200.

€ b. If there is a balance in the Medicaid resident’s personal needs
account, after payment of the above noted disbursements, a check
payable to EOHHS in that amount shall be sent along with the copy
of the notarized statement-Exhibit “B” and receipts to EOHHS at the
address listed on the form. Any questions should be directed to the
Estate Recovery Unit at 401- 462-1190.
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DeathiExhlblt “B” form must be f|IIed out and sent in. ReS|dent
personal needs funds cannot be utilized for the payment of applied
income balances. All unused applied income must be returned to

the EOHHS Estate Recovery Unit.

b—d. If the deceased recipient is survived by a spouse, a child under
twenty-one, or a child that is blind or permanently disabled in
accordance with Title XVIII of the Social Security Act, the balance
of the personal needs funds on hand, after payment of funeral
expenses, may be transmitted to those individuals.

Assisted Living Residences

Assisted living residences that maintain personal needs funds for their
residences shall sustain compliance with the provisions of R.I. Gen. Laws 8§ 23-
17.4-16 (a)(2)(xiii)(A), (B), (C), and (D) and the applicable rules promulgated

under R.I. Gen. Laws Chapter 23-17.4 by the Rhode Island Department of
Health.
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