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RHODE ISLAND GOVERNMENT REGISTER
PUBLIC NOTICE OF PROPOSED RULEMAKING
AGENCY: Executive Office of Health and Human Services
DIVISION: Medicaid Policy Unit

RULE IDENTIFIER: 210-RICR-50-05-1 ERLID # TBD This proposed rule, when adopted, will
supersede the Medicaid Code of Administrative Rules, Section #0378, “Institutional Care”
ERLID #7151.

REGULATION TITLE: “Medicaid Long-Term Services and Supports: Institutionally Based
LTSS”

RULEMAKING ACTION: Regular promulgation process
Direct Final: N/A
TYPE OF FILING: Adoption

TIMETABLE FOR ACTION ON THE PROPOSED RULE: Public comment will end on Friday,
July 27, 2018.

SUMMARY OF PROPOSED RULE: Medicaid covers certain inpatient, comprehensive
services, subacute and long-term services and supports as institutional benefits. The word
"institutional” with respect to federal Medicaid requirements applies to benefits authorized under
Title XIX of the federal Social Security Act. For the purposes of LTSS, Medicaid recognizes
three distinct health institutions all of which must be licensed under State law — nursing facilities
(NF), intermediate care facilities for persons with intellectual or developmental disabilities (ICF/I-
DD), and long-term care hospitals, including psychiatric care facilities for children and youth
under age twenty-one (21), and the Eleanor Slater Hospital. This rule sets forth the
requirements for accessing Medicaid in health institutions.

COMMENTS INVITED:
All interested parties are invited to submit written or oral comments concerning the proposed
regulations by Friday, July 27, 2018 to the address listed below.

ADDRESSES FOR PUBLIC COMMENT SUBMISSIONS:

All written comments or objections should be sent to the Secretary of EOHHS, Eric J. Beane, c/o
Elizabeth Shelov, Medicaid Policy Office, Rhode Island Executive Office of Health & Human
Services Mailing Address: Virks Building, Room 315, 3 West Road, Cranston, RI 02920

Email Address: Elizabeth.Shelov@ohhs.ri.gov

WHERE COMMENTS MAY BE INSPECTED: Mailing Address: Executive Office of Health &
Human Services, Virks Building, Room 315, 3 West Road, Cranston, Rl 02920

PUBLIC HEARING INFORMATION:

If a public hearing is requested, the place of the public hearing is accessible to individuals who
are handicapped. If communication assistance (readers/ interpreters/captioners) is needed, or
any other accommodation to ensure equal participation, please call (401) 462-6266 or Rl Relay


mailto:Elizabeth.Shelov@ohhs.ri.gov
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711 at least three (3) business days prior to the meeting so arrangements can be made to provide
such assistance at no cost to the person requesting.

ALTERNATIVE PUBLIC HEARING TEXT:

In accordance with R.I. Gen. Laws § 42-35-2.8, an oral hearing will be granted if requested by
twenty-five (25) persons, by an agency or by an association having at least twenty-five (25)
members. A request for an oral hearing must be made within ten (10) days of this notice.

FOR FUTHER INFORMATION CONTACT: Elizabeth Shelov, Interdepartmental Project
Manager, Medicaid Policy Office, Rhode Island Executive Office of Health & Human Services,
Virks Building, Room 315, 3 West Road, Cranston, RI 02920 or Elizabeth.Shelov@ohhs.ri.gov

SUPPLEMENTARY INFORMATION:

Regulatory Analysis Summary and Supporting Documentation:

Societal costs and benefits have not been calculated in this instance. To be in conformity with
federal law, regulations, guidance and state law, the state has little discretion in promulgating this
rule. For full regulatory analysis or supporting documentation see agency contact person above.

Authority for This Rulemaking: Federal Law -- Title XIX of the U.S. Social Security Act 42
U.S.C. § 13964, Sections 1902(a), 1905, 1913, 1915(c)-(k), 1917(f),1919, 1922. Federal
Regulations -- 42 C.F.R. §8§ 431.151,433.15, 433.36(h), 435.1110, 440.160, 441.154, 447.15
and 20-21,447.257, 447.204, 456.600-665, 483.440, and 488.430-442. The Rl Medicaid State
Plan and the Title XIX, Section 1115 (a) Demonstration Waiver (11-W-00242/1), effective
through December 31, 2018. State Authority R.l. Gen. Laws -- Chapters 23-17; 40-8; and 42-35-
3(c).

Regulatory Findings:

In the development of the proposed regulation, consideration was given to: (1) alternative
approaches; (2) overlap or duplication with other statutory and regulatory provisions; and (3)
significant economic impact on small business. No alternative approach, duplication, or overlap
was identified based upon available information.

The Proposed Adoption: This proposed rule, when adopted, will replace the Medicaid Code
of Administrative Rules, Section #0378, “Institutional Care.”
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PUBLIC NOTICE OF PROPOSED RULE-MAKING
Section 210-RICR-50-05-1
“Medicaid Long-Term Services and Supports: Institutionally Based LTSS”

The Secretary of the Executive Office of Health and Human Services (EOHHS) has under
consideration the adoption of a Medicaid regulation entitled, “Medicaid Long-Term Services and
Supports: Institutionally Based LTSS” - Section 210-RICR-50-05-1. This proposed rule, when
adopted, will supersede the Medicaid Code of Administrative Rules, Section #0378, “Institutional
Care.”

These regulations are being promulgated pursuant to the authority contained in R.l. Gen. Laws
Chapter 40-8 (Medical Assistance); R.l. Gen. Laws Chapter 40-6 (“Public Assistance”); R.I. Gen.
Laws Chapter 42-7.2; R.I. Gen. Laws Chapter 42-35; and Title XIX of the Social Security Act.

In accordance with R.l. Gen. Laws 42-35-2.8(c), an opportunity for a hearing will be granted if a
request is received by twenty-five (25) persons, or by a governmental agency, or by an association
having not less than twenty-five (25) members, within ten (10) days of this notice that is posted in
accordance with R.I. Gen. Laws 42-35-2.8(a). A hearing must be open to the public, recorded,
and held at least five (5) days before the end of the public comment period.

In the development of these proposed regulations, consideration was given to the following: (1)
alternative approaches; (2) overlap or duplication with other statutory and regulatory provisions;
and (3) significant economic impact on small businesses in Rhode Island. No alternative
approach, duplication or overlap, or impact upon small businesses was identified based upon
available information.

These proposed rules are accessible on the R.l. Secretary of State's website:
http:/www.sos.ri.gov/ProposedRules/, the EOHHS website: www.eohhs.ri.gov, or available in
hard copy upon request (401 462-1575 or RI Relay, dial 711). Interested persons should submit
data, views, or written comments by Friday, July 27, 2018 to: Elizabeth Shelov, Medicaid Policy
Office, RI Executive Office of Health & Human Services, Virks Building, 3 West Road, Room 315,
Cranston, RI 02920 or Elizabeth.Shelov@ohhs.ri.gov.

The Executive Office of Health and Human Services does not discriminate against individuals
based on race, color, national origin, sex, gender identity or expression, sexual orientation,
religious belief, political belief or handicap in acceptance for or provision of services or
employment in its programs or activities.

The EOHHS in the Virks Building is accessible to persons with disabilities. If communication
assistance (readers /interpreters /captioners) is needed, or any other accommodation to ensure
equal participation, please notify the EOHHS at (401) 462-6266 (hearing/speech impaired, dial
711) at least three (3) business days prior to the event so arrangements can be made to provide
such assistance at no cost to the person requesting.

Original signed by:

Eric J. Beane, Secretary
Signed this 27" day of June 2018
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http://www.eohhs.ri.gov/
mailto:Elizabeth.Shelov@ohhs.ri.gov

210-RICR-50-05-1

TITLE 210 — Executive Office of Health and Human Services

Chapter 50 - Medicaid Long-Term Services and Supports (LTSS)

Subchapter — 05 Institutionally Based LTSS

Part 1 — Medicaid LTSS in Health Institutions

1.1
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Overview and Purpose

Medicaid covers certain inpatient, comprehensive services, subacute and long-
term services and supports as institutional benefits. The word "institutional" with
respect to federal Medicaid requirements applies to benefits authorized under
Title XIX of the federal Social Security Act. For the purposes of LTSS, Medicaid
recognizes three distinct health institutions all of which must be licensed under
State law — nursing facilities (NF), intermediate care facilities for persons with
intellectual or developmental disabilities (ICF/I-DD), and long-term care hospitals
(LTH), including psychiatric care facilities for children and youth under age
twenty-one (21), and the Eleanor Slater Hospital. In Rhode Island, these
institutions are licensed by the Department of Health as “health care facilities”
under R.l. Gen. Laws Chapter 23-17.

The characteristics of health institutions for Medicaid LTSS coverage purposes
are as follows:

1. They operate as residential facilities and assume total care of a person
who is admitted.

2. The comprehensive care provided includes room and board. Medicaid
LTSS provided in a home or community-based setting is specifically
prohibited under Title XIX from covering room and board.

|

The comprehensive services health institutions provide are billed and
reimbursed as a single bundled payment. The State may vary the services
included as part of the bundled rate across institutions. Therefore, a
covered service included as part of a bundled rate in one institutional
setting may be billed as a separate service in another setting.

e

Medicaid payment is only available if the State licensed or certified health
institution meets applicable federal standards to qualify for federal
financial participation under the Medicaid State Plan.

|

Health institutions are subject to requlatory oversight, including surveys at
reqular intervals, to maintain their certification, license to operate, and
status as Medicaid providers; and
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The rights and safety of patients and residents are protected in
accordance with Title XIX of the Social Security Act at 42 U.S.C.
8§81902(i), 1902(y) and 1919(h) and R.I. Gen. Laws Chapter 23-17-19.1.

Legal Authority

This Part is promulgated pursuant to the following federal and state authorities:

1.

2.

|0

Federal Law -- Title XIX of the U.S. Social Security Act 42 U.S.C. § 13964,
Sections 1902(a), 1905, 1913, 1915(c)-(k), 1917(f),1919, 1922.

Federal Requlations -- 42 C.F.R. 88 431.151,433.15, 433.36(h), 435.1110,
440.160, 441.154, 447.15 and 20-21,447.257, 447.204, 456.600-665,
483.440, and 488.430-442.

The Rl Medicaid State Plan and the Title XIX, Section 1115 (a)
Demonstration Waiver (11-W-00242/1), effective through December 31,
2018.

State Authority R.l. Gen. Laws Chapters 23-17; 40-8; and 42-35-3(c).

Definitions

For the purposes of this Part, the terms below are defined as follows:

1.

|

|
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“Institute for Mental Disease” or “IMD” means any hospital, nursing facility,
or other licensed health facility or institution of more than sixteen (16)
beds, that is primarily engaged in providing diagnosis, treatment, or care
of persons with mental diseases, including medical attention, nursing care,
and related services.

“IMD exclusion” means the provision in Section 1905(a)(B) of Title XIX of
the Social Security Act, the federal Medicaid law, that prohibits federal
matching payments for psychiatric, behavioral health, or substance use
treatment services provided for any person in an IMD who is under sixty-
five (65) years of age except for inpatient psychiatric hospital services for
children and youth under age twenty-one (21).

“Preadmission Screening and Resident Review” or “PASRR” means the
evaluation for serious mental illness and/or intellectual disability that is
conducted by a NF and reviewed by the State for all persons seeking
admission to a NF as set forth in Part 50-00-5 of this Title.

“Primary care essential benefits” means and includes non-LTSS Medicaid
health coverage, and includes an array of acute, subacute, and specialty
essential benefits, as identified under the Medicaid State Plan, provided
by licensed health professionals. These essential benefits include, but are

2
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not limited to: health promotion, disease prevention, health maintenance,
counseling, patient education, various specialty services and diagnosis
and treatment of acute and chronic medical and behavioral health
illnesses and conditions in a variety of health care settings (such as office
visits, inpatient, home care, day care).

Medicaid LTSS is available to applicants and beneficiaries who meet the non-
financial, financial and functional/clinical eligibility criteria for eligibility set forth in

1. Continuous need for LTSS — A person must have an established need for
continuous LTSS as set forth in Part 50-00-1 of this Title to qualify for

functional/clinical eligibility in Part 50-00-5 of this Title, access to LTSS in
health institutions is tied to the level of need. Under the terms of the
State’s Section 1115 demonstration, an applicant or beneficiary must have
the highest need for an institutional level of care to access care in a

Federal and state laws prohibit licensed health institutions from discriminating
against a person solely because of health care payer. Accordingly, a health

otherwise qualified Medicaid beneficiary. Health institutions must adhere to the

Medicaid LTSS in health institutions is a Medicaid State Plan covered benefit.

1.4  Accessing Medicaid in Health Institutions
A.
Part 50-00-5 of this Title.
LTSS in a health institution.
2. Highest need for LTSS -- As indicated in the provisions on
nursing facility, ICF/I-DD or long-term hospital.
B.
institution is not permitted to deny admission for LTSS on this basis to an
applicable notice and due process requirements specified herein prior to
discharging a person based on the loss of Medicaid eligibility.
C.

Accordingly, Medicaid beneficiaries residing in health institutions have access to
the full array of covered primary care essential benefits and long-term services
and supports. The scope of Medicaid covered services each type of health
institution provides differs, depending on licensure status and the needs of the
populations they serve. The State must assure a beneficiary has access to a
needed covered service in situations in which the health institution where he or
she resides does not have the capacity or authority to provide that service.

1.5 Medicaid LTSS in Nursing Facilities

A.

In general, licensed nursing facilities provide a mix of the following services:

1. Skilled nursing -- Intermittent or continuous skilled nursing or medical care
and related services to address a clinical condition and/or functional
limitation;
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Subacute care -- Rehabilitative services needed due to injury, disability, or
illness;

Long term services and supports -- Health-related services and supports
(above the level of room and board) needed reqularly due to a clinical or
functional disability. Previously referred to as “custodial care™:

Hospice care — An array of services furnished to terminally ill beneficiaries
including, nursing, medical social services, physician services, counseling
services for the beneficiary, family members, and/or other care givers.
When provided in a NF, hospice is an elective service in which the
beneficiary waives access to treatments to cure the terminal illness in
favor of palliative care. This election may be revoked at any time.

There is no exhaustive list of required Medicaid services in the NF benefit. A

Medicaid participating NF is required to provide, or arrange for, nursing or related

services and specialized rehabilitative services to attain or maintain the highest

practicable physical, mental, and psychosocial well-being of each resident as

established in a beneficiary’s individualized plan of care.

In accordance with the Rhode Island Medicaid State Plan and federal

requlations:

1.

Minimum services -- A NF must provide, and residents may not be
charged for, at least:

a. Nursing and related services;

b. Specialized rehabilitative services including any required for
residents who have a mental illness or intellectual disability, that
are not provided or arranged for by the State, as specified in the
PASSR evaluation set forth in Part 50-00-5 of this Title;

C. Medically related social services;

d. Pharmaceutical services including acquiring, receiving, dispensing,
and administering of drugs and biologicals;

e. Dietary services individualized to the needs of each resident;

=

Professionally directed program of activities to meet the interests
and needs for well-being of each resident;

a. Emergency dental services and routine dental services covered
under the State Plan;

Room and bed maintenance services:; and

=
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Routine personal hygiene items and services.

The NF is not required to but may provide and charge residents for:

|
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Private rooms, unless medically needed;

Specially prepared food, beyond that generally prepared by the
facility;

Access to and use of social and electronic media, including the
internet, and/or a telephone, television, or radio;

Personal comfort items including tobacco products and confections;

Cosmetic and grooming items and services in excess of those
included in the basic service;

Personal clothing, reading materials, qgifts, and/or room
accoutrement including flowers, plants, hanging pictures or
decorations;

Social events and activities beyond the facility’s established
program; and/or

Special care services not included in the facility's Medicaid payment
rate.

Payer of last resort -- Medicaid is the payer of last resort for all NF

services.

a.

|=

Full dual eligible Medicare and Medicaid eligible beneficiaries.
Medicaid payment for NF services provided to Medicaid-Medicare
dually eligible beneficiaries is only available if Medicare payment is
not available. The State pays the Medicare premiums and co-
insurance and deductibles for dual eligible beneficiaries with
income up to 100 percent of the federal poverty level (FPL) or who
are medically needy eligible for LTSS and do not include such
Medicare costs toward their monthly spenddown.

Partial dual eligible beneficiaries. Medicare beneficiaries who do
not qualify for Medicaid LTSS due to excess resources, may apply
for Medicaid coverage to cover Medicare co-insurance for skilled
services through the State’s Medicare Premium Payment Program.

Payment authorization — Payment for NF services is based on a per diem

rate. Accordingly:
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d.

First day. Payment for NF services by the State beqgins on the first
day of eligibility or the date in which the beneficiary is admitted and
receiving services, whichever comes later and without regard to the
hour of admission.

Last day. Payment does not cover NF services on the last day
beneficiaries are in a NF, regardless of the hour of discharge from

the facility.

Bed-hold days. The State does not pay for NF services to retain a
bed or placement. When a beneficiary leaves a NF for a hospital
stay or any other temporary absence, the State ceases making
payment to the facility beginning the day after the beneficiary
leaves the NF. NF personnel must notify the State of the
beneficiary’s departure as soon as possible, but no later than ten
(10) business days.

PASSR. No authorization for NF payment is made until the PASSR
evaluation has been completed.

1.5.1 Accessing NF Coverage

|0

The State maintains a “No Wrong Door” policy for anyone seeking LTSS.

Therefore, an applicant seeking initial Medicaid LTSS eligibility is treated the

same irrespective of whether he or she is living at home or in a community-based

supportive living arrangement, residing in a NF, or a patient in a hospital or other

health institution. Once a determination of LTSS eligibility is completed, services

in a NF are authorized providing all other factors affecting access have been met.

Certain factors affect access to Medicaid LTSS in a NF, including:

1.

A

|

Age -- LTSS in a NF is available to eligible beneficiaries who are age

twenty-one (21) and older. Medicaid treats LTSS for children and youth

under age twenty-one (21) as a separate benefit. There is no difference in

the range of NF services Medicaid covers for children and youth who have

the applicable level of need.

Continuous need for LTSS — To qualify for Medicaid LTSS, an applicant

must have an established need continuous long-term care as defined in

Part 50-00-1 of this Title;

Highest level of need — Medicaid coverage of LTSS in a NF is available

only to applicants and beneficiaries who have been determined in the

functional/clinical eligibility process to have the highest need for the NF

level of care. There are exceptions. Both the functional/clinical eligibility

criteria and the exceptions are set forth in Part 50-00-5 of this Title.
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4. PASSR — All persons seeking admission to a NF are subject to a PASSR
evaluation and, as appropriate, the development of a treatment plan in
accordance with Part 50-00-5 of this Title.

There are no waiting lists for Medicaid NF services. In accordance with R.l. Gen.
Laws Chapter 40-8.10, a beneficiary determined to have the highest NF level of
need who is receiving LTSS in a home or community-based (HCBS) setting may
request a transfer to a NF if a waiting list for services develops, placement in the
HCBS setting fails, or a hospital stay occurs without a re-evaluation of
functional/clinical level of need if otherwise still eligible.

1.6 Medicaid in an ICF/I-DD

A.

|
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Intermediate care facility services for people with intellectual/developmental
disabilities (ICF/I-DD) is an optional Medicaid benefit that provides
comprehensive and individualized health care and rehabilitation services to
optimize the functional status and independence of beneficiaries. In Rhode
Island, ICF/I-DDs are licensed health care facilities that serve a limited number of
beneficiaries in need of, and receiving, active treatment (AT) services.

The ICF/I-DD service is the most comprehensive benefit in Medicaid LTSS. In
general, ICF/I-DD Medicaid covered services include, but are not limited to:

1. Active treatment — In an ICF/I-DD, AT is a continuous, aggressive, and
consistent implementation of a program of specialized and generic
training, treatment, and health or related services, directed toward helping
a beneficiary function with as much self-determination and independence
as possible. All services including health care services and nutrition are
part of the AT, which is based on an evaluation and individualized
program plan (IPP) by an interdisciplinary team. AT provides a continuous
program of habilitation that excludes services to maintain generally
independent beneficiaries who are able to function with little supervision.

A

Day programs -- ICF/I-DD residents work in the community, with supports,
or participate in vocational or other activities outside of the residence and
engage in community interests of their choice. These activities are
collectively often referred to as “day programs” and are often included as
AT, though they may be covered separately as an HCBS core service for
a beneficiary transitioning from an ICF/I-DD to a community setting.

An applicant must meet the requirements for services set forth in R.l. Gen. Laws
Chapter 40.1-21 including a continuous need for LTSS and need active treatment
for an intellectual or developmental disability that was manifested prior to age
twenty-two (22). The applicant must also meet the functional/clinical eligibility
criteria for the highest need for the level of care typically provided in an ICF/I-DD
as indicated in Part 50-00-5 of this Title.
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Under the State’s Section 1115 demonstration, the Medicaid ICF/I-DD level of
care is generally provided in the least restrictive setting that is appropriate to
meet a beneficiary’s needs. Accordingly, Medicaid covers AT both at home and
in an array of community-based settings that offer beneficiaries greater
independence than services in an ICF/I-DD health institution typically allow.
Medicaid LTSS in an ICF/I-DD is thus reserved for only those beneficiaries who
are unable to safely obtain the full range of services they need in an HCBS
setting or a health institution that provides the same or a more extensive set of
AT as well as the Medicaid covered services necessary to address other chronic
health conditions.

1.7 Medicaid LTSS in a Hospital

A.

Medicaid LTSS in a hospital is a Medicaid State Plan covered service for certain
applicants and beneficiaries who meet age and need requirements. Access is
limited by the provision in federal law which defines any health institution which
provides behavioral health, psychiatric, substance use or related services to
more than sixteen (16) beds as an “Institute for Mental Disease.” Federal
Medicaid matching funds are not available for LTSS provided in an IMD for
beneficiaries aged 21 through 64. In addition, the State does not currently license
any health institutions as “long-term acute care treatment (LTAC) facilities.” This
is the category of licensure for hospitals that provide an array of LTSS for people
with non-IMD chronic and disabling conditions. Within these limitations, Medicaid
LTSS hospital services are available only as follows:

1. Habilitation — Persons who have highest level of need for habilitative
services may access the care they need in a hospital setting if HCBS
options are unavailable.

A

Psychiatric Services Under Age 21 -- Medicaid covered hospital services
are covered for children and youth through age twenty-one (21) in
psychiatric residential treatment facilities (PRTFs). A PRTF provides
intensive, short term comprehensive mental and behavioral health
services for a range of clinical conditions that can most effectively be
addressed in a residential treatment facility in collaboration with family
members, other agencies, and the community to offer strengths-based,
culturally competent, medically appropriate treatment for mental illness
and emotional and behavioral issues.

|

Over age 65 — Medicaid LTSS covers IMD services in a hospital or NF for
persons sixty-five (65) and older. To access these services, an applicant
or beneficiary must be found in the PASSR evaluation process to require
services for a mental illness or intellectual disability in accordance with
Part 50-00-5 of this Title. Medicaid covered services are based on need
and include the full range of State Plan and waiver services required by
the PASSR care plan.

8



|

|!—‘
o

>

|0

Medicaid covers the full period of LTSS in a hospital beginning on the date of

eligibility. Payment is not made for the date of discharge, irrespective of the time

at which it occurs.

Medicaid LTSS Beneficiaries Receiving SSI

SSiI recipients who are receiving Medicaid LTSS in a health institution may
continue to receive full SSI benefits for up to three (3) months if they have an
intent to return to the community within ninety (90) days. A treating, licensed
health care practitioner must certify to both the State and the federal Social
Security Administration (SSA) that the period of LTSS in the health institution is
not expected to exceed ninety (90) days and that continuation of the SSI benefit
is necessary for the beneficiary with SSI to retain his or her home. If the
beneficiary remains in the health institution for a longer period than expected, the
SSA terminates or reduces the SSI payment as appropriate.

SSI| payments for adults with disabilities who are working and gualify for Section
1619(b) of Title XX, may receive up to two (2) months of continuing SSI benefits
when admitted to a health institution if there is an expectation that the beneficiary
will continue to work or resume working within the sixty (60) day period.
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