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( HEARI NG COMVENCED AT 11: 00 A. M)

MR. LAW [In accordance with
enactnents of legislation fromthe 2021 session of
t he Rhode |sland CGeneral Assenbly, and to ensure
conpliance with CVM5 requirenents to update the
Rhode Island State Medicaid Plan to refl ect
current paynent nethodol ogies, EOHHS will submt
to the Federal Centers for Medicare and Medicaid
Services (CM5) an anendnment to the Rhode | sl and
Medicaid State Plan to require that in addition
to the annual nursing hone inflation index
adj ustnent, there will also be a base rate
staffing adjustnent of one-half percent on
Cct ober 1st, 2021, one percent on Cctober 1, 2022,
and one and one-hal f percent on Cctober 1, 2023.

The anmendnent al so establishes new m ni num
staffing and wage pass-through requirenents for
nur si ng hones.

The anmendnent will al so authorize EOHHS to
enforce conpliance of these new requirenents
t hrough Medi cai d paynent cl awbacks, w thhol di ng of
Medi cai d paynents to nursing honmes for individuals
admtted on or after January 1st, 2022, or
freezing of adm ssions of new residents.

The anendnent also clarifies the source of

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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the data for the RUG score can be submtted by the
provi der as part of the MDS Assessnent.

The anmendnent further clarifies the annual
I nflationary review process and Fair Rental Val ue
cal cul ations for nursing hones.

This hearing today is being conducted under
t he provisions of Chapters 40-6, 40-8, 42-7.2, and
40- 35 of the Rhode |Island General Laws as anended.
Today is Thursday, Cctober 21, 2021. M nane is
Bryan Law. | will be the hearing officer for
t oday' s proceedi ng.

Before we start, and so as not to interrupt
the proceedings, | would |ike those of you with
cel | phones, alarns, watches, et cetera, to turn
themoff at this tine. | would ask for all
nmenbers of the public who have joined us by
conference call today to please nute your phones,
and as a rem nder, you are |listen-only node.

| would al so rem nd the nenbers of the public
that are physically present here today, per EOHHS
policy, it is recommended to wear a face covering
or mask during the hearing regardl ess of
vacci nation status.

The purpose of the hearing today is to afford

I nterested party an opportunity to coment on the

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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proposed State Plan Anendnent. The hearing is

I ntended for your participation only, and is not

I ntended as a neans of providing a forumfor

di scussi on, debating, arguing, or otherw se having

any di al ogue on the record with nenbers of the

Executive O fice of Health & Human Services. |If
you care to speak, the procedure will be as
fol | ows:

Regi ster at the side of the room Speakers
w il be taken in order of registration.

Five mnutes wll be allowed for your
presentation, unless the |ack of speakers all ows
for additional tine.

When you are called, cone to the desk at the
front of the room identify yourself by nanme and
affiliation, if any; nake your presentation. |If
you have a witten copy of your statenent, we
woul d appropriate that for the record as well.

After the tine has el apsed for subm ssion of
witten commentary, the Executive Ofice of Health
& Human Servi ces has three options under state
law. The first optionis to file the proposed
State Pl an Anmendnent as is with the Federal
Centers for Medicare and Medicaid Services (CMVS).

The second option is to file with m nor

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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changes, spelling, punctuation, clarifications, et
cet er a.

The third option is to nake najor changes in
what you see before you today, which would
necessitate a new public notice and comrent
peri od.

Are there any questions on how the public
hearing will be conducted today? Ckay, seeing
none, at this time for the record we wll have a
presentation of exhibits. Exhibit Nunber 1 is the
noti ce of public hearing signed by Ana Novais,
Assi stant Secretary of the Executive Ofice of
Heal th & Human Services, on Cctober 6, 2021, and
posted on EOHHS website. Exhibit Nunber 2, notice
of public hearing sent via electronic mail to the
Rhode | sl and Executive Ofice of Health & Human
Services's interested parties |ist on Cctober 6,
2021. Exhibit 3, notice of the proposed state
heari ng posted on the EOHHS website on COctober 6,
2021. Exhibit 4, notice of public hearing posted
on the Rhode |Island Secretary of State website on
Cctober 6, 2021. Exhibit 5, copies of Chapters
40-6, 40-8, and 42-35 of the Rhode Island General
Laws as anended (enabling statutes). And then,

finally, Exhibit Nunber 6, which is the public

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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10/21/2021 Public Hearing on Nursing Home 7

noti ce of the proposed State Pl an Anendnent posted
on the EOHHS website on Septenber 22, 2021, and
t hose are exhibits for today.

(EXH BITS 1-6 MARKED)

MR LAW At this tine | would Iike
to call the first speaker, M. John Gage, wth

RI HCA, to cone provide public comments at this

tine.

MR GAGE: Good norning. M nane is
John Gage. | am President and CEO of the Rhode
| sl and Heal t hcare Association, RIHCA. | am

pl eased to be able to provide coments at this
public hearing on behalf of our 64 nenber nursing
facilities regarding the anendnents to the State
Pl an proposed by ECHHS on Septenber 22, 2021.

Rl HCA has strong objections to nost all
aspects of the proposed anendnents. W
acknowl edge that the vast nmjority of these
changes are the direct result of the enactnent of
the mnimum staffing | aw passed | ast year by the
General Assenbly; however, we feel the need to
detail the ramfications of this |law and these
State Pl an Anendnent changes.

Rhode Island nursing facilities are in the

m dst of an economc crisis resulting froma

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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prol onged and ongoi ng COVI D-19 pandemic. W are
pl agued with spiraling cost increases in nost
areas of our operations, including food, energy,
medi cal supplies, et cetera.

Qur biggest predi canment, however, is the
| abor shortage inpacting staffing in all areas of
operations, direct care nursing, dietary,
housekeepi ng, and all other ancillary departnents.

In order to provide appropriate |evels of
staffing, we have been forced to increase wages,
shift differentials, bonuses, and such for our
existing staff, and in an effort to recruit new
staff. Tenporary staffing agencies are being used
at record levels to supplenental our direct care
staff, and we have faced price gouging by these
agencies as the staffing crisis lingers.

The | abor shortage has been further
exacerbated by the recent vacci ne mandate on the
heal t hcare industry, which drove hundreds of staff
out of the industry all together, and it shows no
signs of easing any tine soon.

Now we are facing the first phase of the
I npl enentation of a mandatory mninum staffing | aw
wth direct care targets that woul d have been

chall enging in a normal econom ¢ environnent, and

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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wi Il be inpossible given the extrene chal |l enges we
face.

As a threshold matter, there are sinply not
enough wlling candidates to recruit in order to
conply. Rhode Island nursing facilities are
seeking, with varying degrees of desperation, to
hire nore staff, with very little success.
According to the Rhode |sland Departnent of Labor
and Training, the |argest nunber of open positions
I n Rhode Island, the two occupations with the
hi ghest nunber of advertised job openings in the
State of Rhode Island are registered nurses and
nursing assistants -- those very staffers who we
are required to hire under the mnimum staffing
bill.

Rhode Island's nursing facilities [ack the
financial resources to inplenent neani ngful wage
I ncreases for the reasons detail ed above. The
vast majority of nursing hone rei nbursenent cones
from governnental payers, primarily Medicaid.
Revenues are limted to what the state pays, and
facilities have no way to increase those paynents.

We note that the CGeneral Assenbly provided
for a 0.5 percent |abor add-on to becone effective

Cct ober 1st, 2021; however, that i ncrease has not

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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yet been applied. W are told that it wll be
applied eventually, although we may not see the

I ncrease until February 2022. Although the
Increase wll be applied retroactively to

Cctober 1st, it is not possible for us to spend
noney on wage pass-throughs in the fourth quarter
of 2021 with noney that we hope to receive in
February of 2022.

Even once inplenented, a .5 increase is
woeful Iy i nadequate to achieve the fiscal year
2022 mninmum staffing targets. W estinmate an
FY22 direct care funding shortfall of
$9.5 mllion. Wen fully inplenented, funding
will be $49 mllion short per year based on the
staffing bill alone.

This is on top of the already existing
chroni ¢ underfunding of nursing facilities by the
State of Rhode Island Medicaid program Since the
pri ce-based system of reinbursenent was inposed in
2013, our rates should have been increased under
the funding fornmula by an average of 2.5 percent
per year. Due to the sequential state budget
cuts, however, we have received an average of
one percent per year, with at |east four of those

10 years with no increase what soever. Sonething

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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has got to give.

Qur associ ation al so has grave concerns about
t he draconi an Medi cai d cl awbacks, w t hhol di ng
Medi cai d paynents, and inposing adm ssion freezes.
Many nursing facilities throughout the state are
already limting adm ssions and keepi ng wi ngs or
units unoccupied. They sinply cannot attract the
staff needed to increase their census, even though
they need to do so desperately. This is and wll
have a grow ng i npact on access to care at nursing
facilities. Fines and penalties will dramatically
| npact our nenbers, and wll do nothing to enhance
quality of care as was the intent of the
| egi sl ati on.

RIHCA realizes in order to address these and
other critical areas of concern, we nmust work with
the state legislature to effect changes. EOHHS
I npl enents what is statutorily mandated. Agai n,
we recogni ze that nost aspects of the proposed
changes to the State Plan result from change to
state law and the fiscal year budgets. This is
not the case wth EOHHS s proposed changes to the
annual inflationary review process or the fair
rental cal cul ation.

Rhode | sl and paynent rates for Medicaid

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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covered nursing honme care are governed by state
statute. The pertinent statute identifies the

el enments to be included in calculating rates, and
further specifies that those rates are to be

I ncreased annually by the change in a recognized
national nursing home inflation index to be
applied on October 1st of each year. Nowhere does
the statute authorize EOHHS to i ndependently undo
or limt the inflation adjustnent.

When the statute was inplenented in 2013,
ECOHHS identified the Skilled Nursing Facility
Mar ket Basket I ndex, as identified each year by
the economi c forecasting firmd obal |nsight, as
Its recogni zed national nursing hone inflation
I ndex to adjust paynent rates. It has used that
SNF Mar ket Basket |ndex for that purpose since
that tine.

In its notice of the proposed SPA changes,
EOHHS cl ai ns that the agency intends now to
clarify application of the inflation index by
I nposi ng an annual rate cut to offset it.
Specifically, the proposed SPA woul d decrease the
annual inflation index using a nultifactor
productivity adjuster.

The nmultifactor productivity adjuster is a

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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federal concept used by the federal governnent in
cal cul ati ng Medi cai d paynents to physici ans,
hospitals, and skilled nursing facilities. It has
no rel evance to state Medicaid rates. It is not
referenced or authorized under the state paynent
statute. Wiile several other states use the SNF
Mar ket Basket index to update nursing hone paynent
rates, a careful search has reveal ed none that
apply a Medi care productivity adjuster to them
Qur national association, The Anerican Heal thcare
Associ ation, was unable to identify any state
using the Medicare productivity adjuster to effect
Medi caid rates.

The effect of such an adjustnent would be an
automati c rei nbursenent cut that is neither
aut hori zed nor permtted under state |aw.

Certainly the inflation index has been
el imnated or slashed several tinmes since the
paynent statute was enacted in 2013. Each such
change, however, required | egislative action.
EOHHS' s proposed annual rate cut is not a
clarification; rather, it is a substantive change.
Since the change conflicts with the statute, which
calls for an unnodified inflation index in order

to keep those rates abreast of costs, it clearly

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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falls outside of EOHHS s scope of authority.

These proposed changes represent an
adm ni strative assault by EOHHS on our already
financially fragile industry, basically kicking us
while we're down. [If inplenented, we estinmate
that the change to the inflationary review process
w || decrease reinbursenent by 0.5 percent per
year based on the 10-year average of the
multifactor productivity adjustnent. This wll
Institute an automati c annual rei nbursenment cut,
not based on state | aw or state budget provisions,
but based on an adm nistrative decision to
I ncorporate an irrelevant adjustnent to the
requi red CM5 SNF Mar ket Basket | ndex.

The federal statute defines the productivity
adj ustnent to be equal to the 10-year noving
average of changes in annual econony-w de private
non-farm business. Cearly, it has nothing to do
with Medicaid. It is sinply an unauthorized
attenpt to cut rates through an admnistrative
pol i cy change.

We are aware that the productivity adjuster
was i nposed in fiscal year 2021. The 2.9 percent
I nfl ator authorized and appropriated by the state

| egi slature in the FY21 budget was decreased by

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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EOHHS to 2.8 percent to reflect the actual CVM5 SNF
Mar ket Basket, and then reduced it further by
applying the nmultifactor productivity adjustor of
0.4 percent with no statutory authority to do so,
and, apparently, w thout CM5 approval.

RIHCA is currently working with counsel to
explore our |egal options to overturn the
unaut hori zed inposition of the FY21 rate cut. An
annual rate cut of the sort contenplated by the
proposed State Plan Amendnent is sinply not wthin
EOHHS' s scope of authority absent |egislative
amendnent. The | anguage regarding the nultifactor
productivity adjustnment nust be renoved fromthe

State Plan Adjustnent to be sent to CV5. Thank

you.

MR. LAW Thank you for your
coments. |If you could provide those witten
comments, that wll be great.

MR. GAGE: You've got it.
( DOCUMENT HANDED TO HEARI NG OFFI CER LAW
MR. LAW Qur next speaker is Jim
Nyberg with Leadi ngAge Rl .
MR. NYBERG Good norning. M nane
I's JimNyberg, the Executive D rector of
Leadi ngAge RI. On behalf of the nenbers of

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10/21/2021

Public Hearing on Nursing Home

16

Leadi ngAge R, thank you for this opportunity to
express our thoughts on this proposed anmendnent to
the Medicaid State Plan. It includes several

provi sions affecting the nursing hone industry, a
few of which we have comments or concerns about,
and one that we outright oppose.

One: This proposed anendnent seeks to change
the statutory inflation index that nursing hones
receive in a way that will negatively inpact the
I ndustry. Specifically, it proposes to adjust the
di rect nursing, other direct care, and indirect
care conponent by the Center for Medicare and
Medi caid Services Skilled Nursing Facility
Prospective Paynent System Market Basket Update
Less Productivity Adjustnent.

This inclusion of the Productivity Adjustnent
IS not appropriate for any adjustnents to the
Medi cai d nursing hone based rate. The inflation
I ndex that CMS establishes each year is a CVMS SNF
Mar ket Basket Update, which devel ops an inflation
I ndex for SNFs based on nunerous expense
categories. This nunber is the true inflation
I ndex.

As | understand it, Congress established the

productivity adjustnent in federal |egislation as

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10/21/2021

Public Hearing on Nursing Home 17

a nmeans of addressing Medicare funding issues. It
Is generally a downward revision of the Market
Basket Update to pay for other Medicaid spending.

So this add-on mani pul ation was i ntended to
address Medi care fundi ng i ssues such as offsetting
the cost of updates to the physician fee schedul e.
It has nothing to do with the Medicaid funding
I ssues at the state |evel; therefore, Leadi ngAge
Rl believes that the state should use the full SNF
Mar ket Basket Update when cal cul ating the Medicaid
inflation index because that is the true
representation of any increase in the cost of
nur si ng hone care.

But this proposal would specify that ECHHS
I ntends to use the Market Basket Update |ess
productivity adjustnent. This is a huge problem
because, as previously noted, it is usually a cut
to the inflation index. For exanple, if we go by
t he proposed EOHHS fornul a, the October 2022
Inflation index would be 2.7 percent less a 0.7
percent productivity adjustnent. So nursing hones
woul d only get a 2 percent increase. That is a
bi g reduction for an industry facing severe
financi al problens.

Agai n, our position is that the productivity

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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adj ust nent has nothing to do with Rhode Island's
Medi cai d rei nbursenent system which is structured
to refl ect updated nursing hone costs, and we are
frustrated that EOHHS is trying to i npose what
essentially ambunts to a rate cut via the
regul atory process.

To sunmari ze, the statute is clear.
"Adj ustnent of rates by the change in a recognized
nati onal nursing honme inflation index to be

applied on October 1st of each year," is howit
reads. That index is the CVM5 Market Basket
Update. The statute does not indicate that any
mani pul ations to the index are allowed, which is
what the productivity adjustnent essentially
entails. So we urge that the | anguage incl uding
the productivity adjustnent be deleted in this
proposed anendnent to conply with how the statute
s witten.

Two: We would also like clarification in the
| anguage in Section la, Mninum Staffing Level
Medi cai d Paynent Requirenents. This specifies the
rati o of 3.58 hours of direct nursing care per
resident, of which at |east 2.44 hours shall be

provided by certified nurse assistants. This

should be clarified to i nclude nmedi cati on

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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techni ci ans or nedication aides, who are certified
nurse assistants that receive additional training
to dispense nedications in addition to the other
tasks provided by certified nurse assistants. It
has been indicated to us that these staff may not
count towards the 2.44 hours, which does not nake
sense, and wll make it even harder for providers
to neet the staffing requirenent.

Three: The proposed anendnent woul d change
how the Fair Rental Value conponent is cal cul ated
by changing the cost index used. The proposed new
Index is difficult to identify, and we would |ike
to know the rationale for changing the index.

Mor eover, we shoul d reconsi der how the whole Fair
Rental Value rate is calculated. The Fair Rental
Value rate is intended to support investnent in
renovation i nprovenent and repl acenent of
facilities, which can result in the inprovenent of
resident quality of |life and address the issues
EOHHS has outlined in its LTSS Resiliency
Initiatives. There are other approaches to
calculate the Fair Rental Value that woul d support
such incentives, and the industry would be open to
such di scussions wth EOHHS.

Lastly, we also have a concern related to the

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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wage pass-through requirenent involving the tine
line for the baseline data and the conpari son
period. As we discussed, or as has been

di scussed, it is common for providers to give
staff raises and/or adjust wage scal es at
different tinmes of the year, and not imredi ately
after inplenentation of any October 1st inflation
I ndex. This was particularly comon in efforts to
support staff recruitnment and retention during the
COVI D-19 pandemic. It is critical that the
conpl i ance process reflect these actions, and does
not unnecessarily penalize providers sinply
because of a timng issue.

The | ast wage pass-through certification
process used a baseline period of cal endar year
2015, and a neasurenent period of January to
June 2017, to establish conpliance with the
requi renent that went into effect wth the
Cctober 1st, 2016, inflation index.

This ensured that we had accurate baseline
data fromthe BM 64 cost reports and ensured that
staff raises in 2016 were appropriately reflected
I n the wage pass-through. W strongly urge EOHHS
to establish a simlar baseline and conparison

period for this new wage pass-through conpari son,

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10/21/2021

Public Hearing on Nursing Home 21

at least in year one. W understand that the
statute as currently witten woul d nmake each year
t he new baseline for conparison for each
successi ve year, but nore flexibility in year one
wll give providers tine to nodify their wage
structures and/or to have this issue addressed

| egi slatively. Thank you very nuch.

MR. LAW Thank you for your
comments. Are there any ot her persons here
present who would Ii ke to nake a stat enent
concerning the proposed State Pl an Amendnent ?
Seei ng none, the subm ssion of any witten
comentary on the proposed changes wll be
accepted until Friday, COctober 29, 2021, so the
public comment period has been extended to that
date, so please provide witten comments by
Fri day, Cctober 29, 2021.

EOHHS wi Il | provide official responses to all
public comments received, and as a rem nder, there
are three options that wll happen noving forward:
Either the State Plan Anmendnent would be filed as
I's; second, it would be filed with m nor changes;
or, third, changes wll be nmade, and a new public
notice wll have to be provided.

That concl udes our hearing for today. Thank

www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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you for your attendance. Thank you for those that
j oined us on the phone via conference call. |
hope everybody has a wonderful day. This
concl udes this hearing. Thank you.
( PROCEEDI NGS CONCLUDED AT 11:28 A M)
www.alliedcourtreporters.com ALLIED COURT REPORTERS, INC. (401)946-5500
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f or egoi ng

heari ng.

|, Jane M Poore, hereby certify that the

transcript of nmy notes taken at the above entitled

I N WTNESS WHEREOF | have hereunto set ny
hand this 5th day of Novenber, 2021.

JANE M POORE, NOTARY PUBLI C/ RPR 40740

DATE: Cctober 21, 2021
IN RE: Amendnent to RI Medicaid State Pl an

CERTI FI CATE

Is a true, accurate, and conplete

QM \)‘ r’Eﬂm...__

My comm ssion expires 9/11/21

www.alliedcourtreporters.com
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             1                 (HEARING COMMENCED AT 11:00 A.M.)



             2                      MR. LAW:  In accordance with



             3         enactments of legislation from the 2021 session of



             4         the Rhode Island General Assembly, and to ensure



             5         compliance with CMS requirements to update the



             6         Rhode Island State Medicaid Plan to reflect



             7         current payment methodologies, EOHHS will submit



             8         to the Federal Centers for Medicare and Medicaid



             9         Services (CMS) an amendment to the Rhode Island



            10         Medicaid State Plan to require that in addition



            11         to the annual nursing home inflation index



            12         adjustment, there will also be a base rate



            13         staffing adjustment of one-half percent on



            14         October 1st, 2021, one percent on October 1, 2022,



            15         and one and one-half percent on October 1, 2023.



            16              The amendment also establishes new minimum



            17         staffing and wage pass-through requirements for



            18         nursing homes.



            19              The amendment will also authorize EOHHS to



            20         enforce compliance of these new requirements



            21         through Medicaid payment clawbacks, withholding of



            22         Medicaid payments to nursing homes for individuals



            23         admitted on or after January 1st, 2022, or



            24         freezing of admissions of new residents.



            25              The amendment also clarifies the source of



                        ALLIED COURT REPORTERS, INC.  (401) 946-5500

�





                                                                        4







             1         the data for the RUG score can be submitted by the



             2         provider as part of the MDS Assessment.



             3              The amendment further clarifies the annual



             4         inflationary review process and Fair Rental Value



             5         calculations for nursing homes.



             6              This hearing today is being conducted under



             7         the provisions of Chapters 40-6, 40-8, 42-7.2, and



             8         40-35 of the Rhode Island General Laws as amended.



             9         Today is Thursday, October 21, 2021.  My name is



            10         Bryan Law.  I will be the hearing officer for



            11         today's proceeding.



            12              Before we start, and so as not to interrupt



            13         the proceedings, I would like those of you with



            14         cellphones, alarms, watches, et cetera, to turn



            15         them off at this time.  I would ask for all



            16         members of the public who have joined us by



            17         conference call today to please mute your phones,



            18         and as a reminder, you are listen-only mode.



            19              I would also remind the members of the public



            20         that are physically present here today, per EOHHS



            21         policy, it is recommended to wear a face covering



            22         or mask during the hearing regardless of



            23         vaccination status.



            24              The purpose of the hearing today is to afford



            25         interested party an opportunity to comment on the
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             1         proposed State Plan Amendment.  The hearing is



             2         intended for your participation only, and is not



             3         intended as a means of providing a forum for



             4         discussion, debating, arguing, or otherwise having



             5         any dialogue on the record with members of the



             6         Executive Office of Health & Human Services.  If



             7         you care to speak, the procedure will be as



             8         follows:



             9              Register at the side of the room.  Speakers



            10         will be taken in order of registration.



            11              Five minutes will be allowed for your



            12         presentation, unless the lack of speakers allows



            13         for additional time.



            14              When you are called, come to the desk at the



            15         front of the room; identify yourself by name and



            16         affiliation, if any; make your presentation.  If



            17         you have a written copy of your statement, we



            18         would appropriate that for the record as well.



            19              After the time has elapsed for submission of



            20         written commentary, the Executive Office of Health



            21         & Human Services has three options under state



            22         law.  The first option is to file the proposed



            23         State Plan Amendment as is with the Federal



            24         Centers for Medicare and Medicaid Services (CMS).



            25              The second option is to file with minor
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             1         changes, spelling, punctuation, clarifications, et



             2         cetera.



             3              The third option is to make major changes in



             4         what you see before you today, which would



             5         necessitate a new public notice and comment



             6         period.



             7              Are there any questions on how the public



             8         hearing will be conducted today?  Okay, seeing



             9         none, at this time for the record we will have a



            10         presentation of exhibits.  Exhibit Number 1 is the



            11         notice of public hearing signed by Ana Novais,



            12         Assistant Secretary of the Executive Office of



            13         Health & Human Services, on October 6, 2021, and



            14         posted on EOHHS website.  Exhibit Number 2, notice



            15         of public hearing sent via electronic mail to the



            16         Rhode Island Executive Office of Health & Human



            17         Services's interested parties list on October 6,



            18         2021.  Exhibit 3, notice of the proposed state



            19         hearing posted on the EOHHS website on October 6,



            20         2021.  Exhibit 4, notice of public hearing posted



            21         on the Rhode Island Secretary of State website on



            22         October 6, 2021.  Exhibit 5, copies of Chapters



            23         40-6, 40-8, and 42-35 of the Rhode Island General



            24         Laws as amended (enabling statutes).  And then,



            25         finally, Exhibit Number 6, which is the public
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             1         notice of the proposed State Plan Amendment posted



             2         on the EOHHS website on September 22, 2021, and



             3         those are exhibits for today.



             4                       (EXHIBITS 1-6 MARKED)



             5                      MR. LAW:  At this time I would like



             6         to call the first speaker, Mr. John Gage, with



             7         RIHCA, to come provide public comments at this



             8         time.



             9                      MR. GAGE:  Good morning.  My name is



            10         John Gage.  I am President and CEO of the Rhode



            11         Island Healthcare Association, RIHCA.  I am



            12         pleased to be able to provide comments at this



            13         public hearing on behalf of our 64 member nursing



            14         facilities regarding the amendments to the State



            15         Plan proposed by EOHHS on September 22, 2021.



            16              RIHCA has strong objections to most all



            17         aspects of the proposed amendments.  We



            18         acknowledge that the vast majority of these



            19         changes are the direct result of the enactment of



            20         the minimum staffing law passed last year by the



            21         General Assembly; however, we feel the need to



            22         detail the ramifications of this law and these



            23         State Plan Amendment changes.



            24              Rhode Island nursing facilities are in the



            25         midst of an economic crisis resulting from a
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             1         prolonged and ongoing COVID-19 pandemic.  We are



             2         plagued with spiraling cost increases in most



             3         areas of our operations, including food, energy,



             4         medical supplies, et cetera.



             5              Our biggest predicament, however, is the



             6         labor shortage impacting staffing in all areas of



             7         operations, direct care nursing, dietary,



             8         housekeeping, and all other ancillary departments.



             9              In order to provide appropriate levels of



            10         staffing, we have been forced to increase wages,



            11         shift differentials, bonuses, and such for our



            12         existing staff, and in an effort to recruit new



            13         staff.  Temporary staffing agencies are being used



            14         at record levels to supplemental our direct care



            15         staff, and we have faced price gouging by these



            16         agencies as the staffing crisis lingers.



            17              The labor shortage has been further



            18         exacerbated by the recent vaccine mandate on the



            19         healthcare industry, which drove hundreds of staff



            20         out of the industry all together, and it shows no



            21         signs of easing any time soon.



            22              Now we are facing the first phase of the



            23         implementation of a mandatory minimum staffing law



            24         with direct care targets that would have been



            25         challenging in a normal economic environment, and
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             1         will be impossible given the extreme challenges we



             2         face.



             3               As a threshold matter, there are simply not



             4         enough willing candidates to recruit in order to



             5         comply.  Rhode Island nursing facilities are



             6         seeking, with varying degrees of desperation, to



             7         hire more staff, with very little success.



             8         According to the Rhode Island Department of Labor



             9         and Training, the largest number of open positions



            10         in Rhode Island, the two occupations with the



            11         highest number of advertised job openings in the



            12         State of Rhode Island are registered nurses and



            13         nursing assistants -- those very staffers who we



            14         are required to hire under the minimum staffing



            15         bill.



            16              Rhode Island's nursing facilities lack the



            17         financial resources to implement meaningful wage



            18         increases for the reasons detailed above.  The



            19         vast majority of nursing home reimbursement comes



            20         from governmental payers, primarily Medicaid.



            21         Revenues are limited to what the state pays, and



            22         facilities have no way to increase those payments.



            23              We note that the General Assembly provided



            24         for a 0.5 percent labor add-on to become effective



            25         October 1st, 2021; however, that increase has not
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             1         yet been applied.  We are told that it will be



             2         applied eventually, although we may not see the



             3         increase until February 2022.  Although the



             4         increase will be applied retroactively to



             5         October 1st, it is not possible for us to spend



             6         money on wage pass-throughs in the fourth quarter



             7         of 2021 with money that we hope to receive in



             8         February of 2022.



             9              Even once implemented, a .5 increase is



            10         woefully inadequate to achieve the fiscal year



            11         2022 minimum staffing targets.  We estimate an



            12         FY22 direct care funding shortfall of



            13         $9.5 million.  When fully implemented, funding



            14         will be $49 million short per year based on the



            15         staffing bill alone.



            16              This is on top of the already existing



            17         chronic underfunding of nursing facilities by the



            18         State of Rhode Island Medicaid program.  Since the



            19         price-based system of reimbursement was imposed in



            20         2013, our rates should have been increased under



            21         the funding formula by an average of 2.5 percent



            22         per year.  Due to the sequential state budget



            23         cuts, however, we have received an average of



            24         one percent per year, with at least four of those



            25         10 years with no increase whatsoever.  Something
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             1         has got to give.



             2              Our association also has grave concerns about



             3         the draconian Medicaid clawbacks, withholding



             4         Medicaid payments, and imposing admission freezes.



             5         Many nursing facilities throughout the state are



             6         already limiting admissions and keeping wings or



             7         units unoccupied.  They simply cannot attract the



             8         staff needed to increase their census, even though



             9         they need to do so desperately.  This is and will



            10         have a growing impact on access to care at nursing



            11         facilities.  Fines and penalties will dramatically



            12         impact our members, and will do nothing to enhance



            13         quality of care as was the intent of the



            14         legislation.



            15              RIHCA realizes in order to address these and



            16         other critical areas of concern, we must work with



            17         the state legislature to effect changes.  EOHHS



            18         implements what is statutorily mandated.  Again,



            19         we recognize that most aspects of the proposed



            20         changes to the State Plan result from change to



            21         state law and the fiscal year budgets.  This is



            22         not the case with EOHHS's proposed changes to the



            23         annual inflationary review process or the fair



            24         rental calculation.



            25              Rhode Island payment rates for Medicaid
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             1         covered nursing home care are governed by state



             2         statute.  The pertinent statute identifies the



             3         elements to be included in calculating rates, and



             4         further specifies that those rates are to be



             5         increased annually by the change in a recognized



             6         national nursing home inflation index to be



             7         applied on October 1st of each year.  Nowhere does



             8         the statute authorize EOHHS to independently undo



             9         or limit the inflation adjustment.



            10              When the statute was implemented in 2013,



            11         EOHHS identified the Skilled Nursing Facility



            12         Market Basket Index, as identified each year by



            13         the economic forecasting firm Global Insight, as



            14         its recognized national nursing home inflation



            15         index to adjust payment rates.  It has used that



            16         SNF Market Basket Index for that purpose since



            17         that time.



            18              In its notice of the proposed SPA changes,



            19         EOHHS claims that the agency intends now to



            20         clarify application of the inflation index by



            21         imposing an annual rate cut to offset it.



            22         Specifically, the proposed SPA would decrease the



            23         annual inflation index using a multifactor



            24         productivity adjuster.



            25              The multifactor productivity adjuster is a
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             1         federal concept used by the federal government in



             2         calculating Medicaid payments to physicians,



             3         hospitals, and skilled nursing facilities.  It has



             4         no relevance to state Medicaid rates.  It is not



             5         referenced or authorized under the state payment



             6         statute.  While several other states use the SNF



             7         Market Basket index to update nursing home payment



             8         rates, a careful search has revealed none that



             9         apply a Medicare productivity adjuster to them.



            10         Our national association, The American Healthcare



            11         Association, was unable to identify any state



            12         using the Medicare productivity adjuster to effect



            13         Medicaid rates.



            14              The effect of such an adjustment would be an



            15         automatic reimbursement cut that is neither



            16         authorized nor permitted under state law.



            17              Certainly the inflation index has been



            18         eliminated or slashed several times since the



            19         payment statute was enacted in 2013.  Each such



            20         change, however, required legislative action.



            21         EOHHS's proposed annual rate cut is not a



            22         clarification; rather, it is a substantive change.



            23         Since the change conflicts with the statute, which



            24         calls for an unmodified inflation index in order



            25         to keep those rates abreast of costs, it clearly
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             1         falls outside of EOHHS's scope of authority.



             2              These proposed changes represent an



             3         administrative assault by EOHHS on our already



             4         financially fragile industry, basically kicking us



             5         while we're down.  If implemented, we estimate



             6         that the change to the inflationary review process



             7         will decrease reimbursement by 0.5 percent per



             8         year based on the 10-year average of the



             9         multifactor productivity adjustment.  This will



            10         institute an automatic annual reimbursement cut,



            11         not based on state law or state budget provisions,



            12         but based on an administrative decision to



            13         incorporate an irrelevant adjustment to the



            14         required CMS SNF Market Basket Index.



            15              The federal statute defines the productivity



            16         adjustment to be equal to the 10-year moving



            17         average of changes in annual economy-wide private



            18         non-farm business.  Clearly, it has nothing to do



            19         with Medicaid.  It is simply an unauthorized



            20         attempt to cut rates through an administrative



            21         policy change.



            22              We are aware that the productivity adjuster



            23         was imposed in fiscal year 2021.  The 2.9 percent



            24         inflator authorized and appropriated by the state



            25         legislature in the FY21 budget was decreased by



                        ALLIED COURT REPORTERS, INC.  (401) 946-5500

�





                                                                       15







             1         EOHHS to 2.8 percent to reflect the actual CMS SNF



             2         Market Basket, and then reduced it further by



             3         applying the multifactor productivity adjustor of



             4         0.4 percent with no statutory authority to do so,



             5         and, apparently, without CMS approval.



             6              RIHCA is currently working with counsel to



             7         explore our legal options to overturn the



             8         unauthorized imposition of the FY21 rate cut.  An



             9         annual rate cut of the sort contemplated by the



            10         proposed State Plan Amendment is simply not within



            11         EOHHS's scope of authority absent legislative



            12         amendment.  The language regarding the multifactor



            13         productivity adjustment must be removed from the



            14         State Plan Adjustment to be sent to CMS.  Thank



            15         you.



            16                      MR. LAW:  Thank you for your



            17         comments.  If you could provide those written



            18         comments, that will be great.



            19                      MR. GAGE:  You've got it.



            20              (DOCUMENT HANDED TO HEARING OFFICER LAW)



            21                      MR. LAW:  Our next speaker is Jim



            22         Nyberg with LeadingAge RI.



            23                      MR. NYBERG:  Good morning.  My name



            24         is Jim Nyberg, the Executive Director of



            25         LeadingAge RI.  On behalf of the members of
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             1         LeadingAge RI, thank you for this opportunity to



             2         express our thoughts on this proposed amendment to



             3         the Medicaid State Plan.  It includes several



             4         provisions affecting the nursing home industry, a



             5         few of which we have comments or concerns about,



             6         and one that we outright oppose.



             7              One:  This proposed amendment seeks to change



             8         the statutory inflation index that nursing homes



             9         receive in a way that will negatively impact the



            10         industry.  Specifically, it proposes to adjust the



            11         direct nursing, other direct care, and indirect



            12         care component by the Center for Medicare and



            13         Medicaid Services Skilled Nursing Facility



            14         Prospective Payment System Market Basket Update



            15         Less Productivity Adjustment.



            16              This inclusion of the Productivity Adjustment



            17         is not appropriate for any adjustments to the



            18         Medicaid nursing home based rate.  The inflation



            19         index that CMS establishes each year is a CMS SNF



            20         Market Basket Update, which develops an inflation



            21         index for SNFs based on numerous expense



            22         categories.  This number is the true inflation



            23         index.



            24              As I understand it, Congress established the



            25         productivity adjustment in federal legislation as
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             1         a means of addressing Medicare funding issues.  It



             2         is generally a downward revision of the Market



             3         Basket Update to pay for other Medicaid spending.



             4              So this add-on manipulation was intended to



             5         address Medicare funding issues such as offsetting



             6         the cost of updates to the physician fee schedule.



             7         It has nothing to do with the Medicaid funding



             8         issues at the state level; therefore, LeadingAge



             9         RI believes that the state should use the full SNF



            10         Market Basket Update when calculating the Medicaid



            11         inflation index because that is the true



            12         representation of any increase in the cost of



            13         nursing home care.



            14              But this proposal would specify that EOHHS



            15         intends to use the Market Basket Update less



            16         productivity adjustment.  This is a huge problem



            17         because, as previously noted, it is usually a cut



            18         to the inflation index.  For example, if we go by



            19         the proposed EOHHS formula, the October 2022



            20         inflation index would be 2.7 percent less a 0.7



            21         percent productivity adjustment.  So nursing homes



            22         would only get a 2 percent increase.  That is a



            23         big reduction for an industry facing severe



            24         financial problems.



            25              Again, our position is that the productivity
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             1         adjustment has nothing to do with Rhode Island's



             2         Medicaid reimbursement system, which is structured



             3         to reflect updated nursing home costs, and we are



             4         frustrated that EOHHS is trying to impose what



             5         essentially amounts to a rate cut via the



             6         regulatory process.



             7              To summarize, the statute is clear.



             8         "Adjustment of rates by the change in a recognized



             9         national nursing home inflation index to be



            10         applied on October 1st of each year," is how it



            11         reads.  That index is the CMS Market Basket



            12         Update.  The statute does not indicate that any



            13         manipulations to the index are allowed, which is



            14         what the productivity adjustment essentially



            15         entails.  So we urge that the language including



            16         the productivity adjustment be deleted in this



            17         proposed amendment to comply with how the statute



            18         is written.



            19              Two:  We would also like clarification in the



            20         language in Section 1a, Minimum Staffing Level



            21         Medicaid Payment Requirements.  This specifies the



            22         ratio of 3.58 hours of direct nursing care per



            23         resident, of which at least 2.44 hours shall be



            24         provided by certified nurse assistants.  This



            25         should be clarified to include medication



                        ALLIED COURT REPORTERS, INC.  (401) 946-5500

�





                                                                       19







             1         technicians or medication aides, who are certified



             2         nurse assistants that receive additional training



             3         to dispense medications in addition to the other



             4         tasks provided by certified nurse assistants.  It



             5         has been indicated to us that these staff may not



             6         count towards the 2.44 hours, which does not make



             7         sense, and will make it even harder for providers



             8         to meet the staffing requirement.



             9              Three:  The proposed amendment would change



            10         how the Fair Rental Value component is calculated



            11         by changing the cost index used.  The proposed new



            12         index is difficult to identify, and we would like



            13         to know the rationale for changing the index.



            14         Moreover, we should reconsider how the whole Fair



            15         Rental Value rate is calculated.  The Fair Rental



            16         Value rate is intended to support investment in



            17         renovation improvement and replacement of



            18         facilities, which can result in the improvement of



            19         resident quality of life and address the issues



            20         EOHHS has outlined in its LTSS Resiliency



            21         initiatives.  There are other approaches to



            22         calculate the Fair Rental Value that would support



            23         such incentives, and the industry would be open to



            24         such discussions with EOHHS.



            25              Lastly, we also have a concern related to the
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             1         wage pass-through requirement involving the time



             2         line for the baseline data and the comparison



             3         period.  As we discussed, or as has been



             4         discussed, it is common for providers to give



             5         staff raises and/or adjust wage scales at



             6         different times of the year, and not immediately



             7         after implementation of any October 1st inflation



             8         index.  This was particularly common in efforts to



             9         support staff recruitment and retention during the



            10         COVID-19 pandemic.  It is critical that the



            11         compliance process reflect these actions, and does



            12         not unnecessarily penalize providers simply



            13         because of a timing issue.



            14              The last wage pass-through certification



            15         process used a baseline period of calendar year



            16         2015, and a measurement period of January to



            17         June 2017, to establish compliance with the



            18         requirement that went into effect with the



            19         October 1st, 2016, inflation index.



            20              This ensured that we had accurate baseline



            21         data from the BM-64 cost reports and ensured that



            22         staff raises in 2016 were appropriately reflected



            23         in the wage pass-through.  We strongly urge EOHHS



            24         to establish a similar baseline and comparison



            25         period for this new wage pass-through comparison,
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             1         at least in year one.  We understand that the



             2         statute as currently written would make each year



             3         the new baseline for comparison for each



             4         successive year, but more flexibility in year one



             5         will give providers time to modify their wage



             6         structures and/or to have this issue addressed



             7         legislatively.  Thank you very much.



             8                      MR. LAW:  Thank you for your



             9         comments.  Are there any other persons here



            10         present who would like to make a statement



            11         concerning the proposed State Plan Amendment?



            12         Seeing none, the submission of any written



            13         commentary on the proposed changes will be



            14         accepted until Friday, October 29, 2021, so the



            15         public comment period has been extended to that



            16         date, so please provide written comments by



            17         Friday, October 29, 2021.



            18              EOHHS will provide official responses to all



            19         public comments received, and as a reminder, there



            20         are three options that will happen moving forward:



            21         Either the State Plan Amendment would be filed as



            22         is; second, it would be filed with minor changes;



            23         or, third, changes will be made, and a new public



            24         notice will have to be provided.



            25              That concludes our hearing for today.  Thank



                        ALLIED COURT REPORTERS, INC.  (401) 946-5500

�





                                                                       22







             1         you for your attendance.  Thank you for those that



             2         joined us on the phone via conference call.  I



             3         hope everybody has a wonderful day.  This



             4         concludes this hearing.  Thank you.



             5               (PROCEEDINGS CONCLUDED AT 11:28 A.M.)
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             1                       C E R T I F I C A T E



             2              I, Jane M. Poore, hereby certify that the



             3         foregoing is a true, accurate, and complete



             4         transcript of my notes taken at the above entitled



             5         hearing.



             6              IN WITNESS WHEREOF I have hereunto set my



             7         hand this 5th day of November, 2021.



             8



             9



            10



            11



            12



            13



            14               JANE M. POORE, NOTARY PUBLIC/RPR 40740

                                 My commission expires 9/11/21
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